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BOUDI N, Chi ef Judge. This case presents, once again,

see Liberty Mut. Ins. Co. v. Metro. Life Ins. Co., 260 F.3d 54

(1st Cir. 2001), the vexing question of how to interpret an
"advertising injury" clause in a general comrercial liability
("GCL") policy. EKCO Housewares, Inc., a subsidiary of EKCO
G oup, Inc. (collectively "the EKCO conpani es"), markets kitchen
products, sone of which it makes itself. Anong its products are
metal tea kettles, which are sold to K-Mart, a |arge,
i ndependent chain of retail stores. In 1998, Chantal Cookware
Cor poration of Houston, Texas, brought suit in federal court in
Texas against EKCO Housewares, K-Mart and others. Chant al

Cookware Corp. v. Vitrex Gournet Corp., No. H-97-3978 (S.D. Tex.

1998).

The conplaint in the Chantal case, as ultimtely
anmended, charged that the EKCO tea kettle (its "Royale" 2.5
quart kettle) resenbled in design and ornanment Chantal's best
selling tea kettle (its "Classic" 2.5 quart kettle) and that the
defendants were liable for trade dress infringement and unfair
conpetition under both the Lanham Act, 15 U S.C. § 1125(a)

(1994), and state law, and for infringenent of a design patent



covering Chantal's kettle, 35 US.C. 8§ 271 (1994 & Supp. V
1999). Chantal said that EKCO had deliberately copied the well
known design, features, and packaging of Chantal's tea kettle,
that the EKCO version was a low quality replica, and that the
producti on and sale of the EKCO tea kettl e had damaged Chant al .
Travel ers I ndemity Conpany of Illinois ("Travelers")
had i nsured EKCO Group and EKCO Housewares under GCL policies
covering successive tinme periods from 1993 to 1997. The EKCO
conpanies notified Travelers of the Chantal |awsuit, asserting
that Travel ers was obligated to defend and i ndemify. Although
t he Travel ers policies provided vari ous coverages, the provision
i nvoked by the EKCO conpanies insured them against liability
for, and promsed to defend suits based upon, "advertising
injury caused by an offense commtted in the course of
advertising your goods, products or services." This coverage
was subject to several limtations. The policy defined the
phrase "advertising injury” as foll ows:
1. "Advertising injury" means injury arising
out of one or nore of the followng
of f enses:
a. Oal or witten publication
of material that slanders or
li bels a person or
organi zation or disparages a

person's or organi zation's
goods, products or services;



b. Oral or witten publication
of material that violates a
person's right of privacy;

C. M sappropri ati on of
advertising ideas or style of
doi ng busi ness; or

d. Infringenent of copyright,
title or slogan.

Travel ers refused to defend, and the EKCO conpanies
t her eupon brought suit against Travelers in New Hanpshire state
court seeking a declaration that Travelers was obligated to
defend the Chantal |awsuit. EKCO Group, which had purchased t he
policies for itself and affiliated conpanies, has ties with New
Hanpshire. Travelers renoved the case to federal district court
in New Hanmpshire, claimng jurisdiction based on diversity of
citizenship. 28 U S.C. 8§ 1332. Thereafter, the Chantal |awsuit
was settled. The EKCO conpani es hope to recover their defense
costs and anounts paid in settlement.

In the federal action, both sides noved for summary
j udgnment, and on Novenber 29, 2000, the district court filed a
deci sion in favor of the EKCO conpani es. Applying New Hanpshire
law to construction of the policy, the district court held inter
alia that the trade dress and unfair conpetition clains nade by
Chant al agai nst EKCO Housewares fell within the policy coverage

for advertising injury, that the injuries were caused by an



of fense committed in the course of advertising EKCO s goods, and
that certain exclusions relied upon by Travelers did not apply.

Travel ers appealed to this court. Thereafter, t he
EKCO conpanies filed a notion, joined by Travelers, to dismss
EKCO Housewares as a party-plaintiff; the purpose was to
preserve federal jurisdiction, it having becone clear belatedly
t hat EKCO Housewar es, i ke Travelers, is an Illinois
cor porati on. EKCO Group is a proper plaintiff, having
contracted for the policies in question, and both sides have
stipulated that rulings as to EKCO Goup's rights will contro
as to EKCO Housewares despite its dism ssal. Precedent permts

us to grant the requested notion, Newran- G een, Inc. v. Alfonzo-

Larrain, 490 U S. 826, 833 (1989), and we now do so.

Turning to the nmerits, we note that the parties agree
that New Hanpshire law controls the interpretation of the
policies. This position is colorable (EKCO Goup had its main
office there when it contracted for coverage), so we accept it,

Merchants Ins. Co. of NH., Inc. v. US. Fid. & Guar. Co., 143

F.3d 5, 8 (1st Cir. 1998), observing that the pertinent precepts
of New Hanpshire |aw appear much |ike those of other states.
Because the interpretation of the insurance policy in this case

presents a question of |aw, see Ross v. Hone Ins. Co., 773 A 2d




654, 656 (N.H 2001), we review the district court's ruling and
construe the policy de novo.

Needl ess to say, the advertising injury provisionis,
at least in certain applications, unclear and has provoked a

good deal of litigation. E.qg., Liberty, 260 F.3d at 54. New

Hanmpshire, |ike nost states, tends to favor the insured where
the policy is genuinely anbi guous and the choice is between two
pl ausi bl e readi ngs, one providing coverage and the other not.

Fed. Bake Shop v. Farmi ngton Cas. Co., 736 A 2d 459, 460 (N.H

1999). But plausibility is a matter of degree, and a policy my
be unclear in sonme respects and cl ear enough in others.

In this case, under the plain ternms of the policy there
is coverage only if two different conditions are satisfied.
First, there nust be injury "arising out of" a defined offense;
here the only listed offense clainmed by EKCO Group to be
applicable is "[misappropriation of advertising ideas or style
of doing business."” Second, the offense in question "nust be
commtted in the course of advertising your [the insured' s]
goods, products or services." As we shall see, the two
provi sions cannot be construed wholly in isolation from one
anot her.

It is by no means inpossible, by piecing together

dictionary definitions, to read the policy |anguage in question
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to provide coverage here for the EKCO conpanies. This is
easiest to do (and nost defensible) for the first part of the
pertinent offense definition--the term "m sappropriation”--
al t hough even here the coverage m ght be debated. This is so
because it is not easy to match Chantal's clainms to whatever
remai ns of the evanescent common |aw tort so | abel ed (EKCO does
not even try), and it is uncertain whether the policy used the
termin a generic sense.

There is no general conmmon | aw rul e agai nst using the
i deas, inventions and practices of others, absent deception or

wrongful acquisition. See Prosser & Keeton on Torts 1020-22

(5th ed. 1984). Rather, the |abel "m sappropriation” has been
used to describe a judicially created tort where, in narrow
categories or for special reasons, conmmon |aw protection has
been given to a fewintangibles.! Chantal's design patent claim
is statutory, and its trade dress claim wuld nore comonly be
descri bed in compn-1law jargon as "passing off," "trademark" or

"unfair conpetition.”

The classic case is Int'l News Serv. v. Assoc. Press, 748
U.S. 215 (1918), now obsol ete as a federal doctrine but possibly
still available wunder state law in unusual cases. Nat ' |
Basketball Ass'n v. Mdttorola, Inc., 105 F.3d 841, 845 (2d Cir
1997). Restatenent (Third) of Unfair Conpetition 8 38 cnt. c,
at 412 (1995); id. reporters' note cns. a and b. The ori ginal
Rest at ement of Torts did not use the term and the Restatenent
of Unfair Conpetition uses it only generically to enconpass
trade secret law and right of publicity.
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Alternatively, the policy reference to m sappropriation
m ght be read not as a technical |egal reference but generically
to include any tort, statutory or otherw se, for which w ongful
acquisition is an elenent. Both trade dress and design patent
suits are based in part on wongful appropriationinthis latter
sense. | f everything turned on the reference to
“m sappropriation,"” the canon that policies be construed in
favor of the insured m ght resolve the case for EKCO, Fed. Bake
Shop, 736 A.2d at 460, although this is not a foregone
concl usi on. 2

The other part of the offense definition--that the
m sappropriation be of an advertising idea or style of doing
busi ness--is harder to satisfy, but perhaps not linguistically
i npossi bl e. To call a real teapot intended for sale as a
kitchen utensil an "advertising idea" is not a natural usage:
the phrase refers nore readily to an advertising concept or plan

for an advertising canpaign (both of which could indeed be

20ther circuits have viewed the omssion of specific
references (e.g., to trademark) as precluding coverage. Callas
Enters., Inc. v. Travelers Indem Co. of Am, 193 F. 3d 952, 956-
57 (8th Cir. 1999); SholLodge, Inc. v. Travelers Indem Co. of
I[11., 168 F.3d 256, 260 (6th Cir. 1999); Advance Watch Co., Ltd
v. Kenper Nat'l Ins. Co., 99 F.3d 795, 806 (6th Cir. 1996)
(product itself not "advertising"). See also Curtis-Universa
v. Sheboygan Energency Med. Serv., Inc., 43 F.3d 1119, 1123 (7th
Cir. 1994) (refusing to construe "unfair conpetition" in its
br oadest sense in predecessor policy).
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nm sappropriated). And "style of doi ng business" seens even nore
renote to the teapot; the phrase is comonly used, in the |lega
context, to refer to a theme or notif of packagi ng of products
or of the business venue itself, such as the Mexican restaurant

decor involved in Two Pesos, Inc. v. Taco Cabana, Inc., 505 U. S.

763 (1992).

Still, adistinctively designed teapot could, assuni ng
secondary nmeani ng, be seen as both a concrete product and as an
insigniatriggering a favorabl e association in the public's m nd
with the manufacturer, just as an ordinary trademark device or

name mght do. 1.P. Lund Trading ApS & Kronin, Inc. v. Kohler

Co., 163 F.3d 27, 51-52 (1st Cir. 1998) (concurring opinion).
To this extent the physical teapot itself mght be deenmed to
function as an "advertising idea" for Chantal. The district
court took this view and then, by a kind of substitution, deened
EKCO Housewares's production and sale of the same teapot to
satisfy the other requirenent of the policy--that the
m sappropriation be "commtted in the course of advertising your
[ EKCO s] goods, products or services."

Thi s approach to construing the policy presents three
problens. The first is that it requires one to read at | east
sone of the policy | anguage unnaturally. Yes, EKCO s production

and sale of the teapot could be described as "adverti sing
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[EKCO s teapot]"” in at least two different senses: in the
techni cal sense that the teapot itself m ght--assum ng secondary

meani ng, Wal-Mart Stores, Inc. v. Samara Bros., Inc., 529 U S

205, 216 (2000)--falsely suggest that Chantal was the source,
and in the banal sense that every product displayed or depicted
is an advertisenent for itself and its obvious features. But to
describe this case of product copying as a case about EKCO s

advertising is surely a very strained way to speak.

Al though the term "advertising" has a range of
meani ngs, the one that leaps to mnd in reading this policy is
what is surely the nopst conmmon use: as a reference to
advertising in newspaper, radio, television or other famliar
medi a where the advertisenent is an activity or item distinct
fromthe product being advertised. This is so even though, as
the district court pointed out, the dictionary also pernmts the
term"advertising” to be used, with equal legitimacy in the eyes
of | exicographers, to nean any form of "calling public
attention” to sonething else (e.qg., her tan was an adverti senment
for sumrer vacations; his athletic ability, for vigorous

exercise, etc.).?3

The Random House Dictionary of the English Language 29 (2d
ed. 1987) ("The act or practice of calling public attention to
one's product . . . esp. by paid announcenment in newspapers,
over radio or television, on billboards, etc."); The Anerican
Heritage Dictionary 82 (2d ed. 1992) ("The action of attracting

-10-



The second problemwith the approach in this case is
that it is a slippery slope to unacceptable outcones. |nmagine
that Chantal's claimwas not for trade dress but solely based on
a design or wutility patent, say, because EKCO had copied a
Chantal electric tea kettle shaped |like a furnace that boil ed
water in 15 seconds. Certainly, the EKCO tea kettle itself
could still be described as "advertising"--in the "calling
public attention to" sense--its own evocative design or
techni cal prowess; but |inguistic awkwardness aside, surely no
one imagines that a policy covering "advertising injury" was
intended to provide coverage for ordinary patent violations.

See St. Paul Fire & Marine Ins. Co. v. Advanced | ntercontinental

Sys.. Inc., 824 F. Supp. 583, 586 (E.D. Va. 1993), aff'd, 21

F.3d 424 (4th Cir. 1994).

Coverage on the present facts requires that one stretch
the term "advertising” in a way that has no natural stopping
poi nt short of absurd results. The obvious remedy is to read
the term both in the coverage and definitional provisions to
refer to conventional advertising--sonething separate fromthe
product--which also happens to be the termis nmost famliar

usage. So to restrict the term does not banish every

public attention to a product or business."); Black's Law
Dictionary 55 (7th ed. 1999) ("The action of drawng the
public's attention to sonething to pronote its sale.").
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uncertainty--such as whether a one-off prospectus or a

sal esman's oral pitch is "advertising," see Liberty, 260 F. 3d at

64- 66- - but does avoi d inpossible applications.

Finally, this narrower reading coheres wth other
| anguage in the sanme two provisions--the coverage and
definitional paragraphs. To speak of "the course of advertising
your goods" suggests sone distinction between producing and
selling the goods on the one hand and "advertising” themon the
ot her; and all of the definitions of covered offenses apart from
"m sappropriation” mke clear (in two cases) or inply (in the
last) that the drafter had in mnd sonmething akin to
conventional advertising ("oral or witten publication of
mat erial" causing |ibel or invasion of privacy; infringement of
copyright, title, or slogan).

In the end, we are left to choose between two di fferent
concepts of "advertising": the famliar bundle of business
activities associated with that termand the far broader concept
of inviting public attention, deliberately or not and by any
nmeans. Al t hough the bare |anguage of the policy is not
conclusive, the nore natural reading and the only one that
avoi ds outlandish results is the forner. It is worth adding

that if the latter, open-ended definition were enployed, it is
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hard to see how an insurer could even begin to calculate risks
and set prem uns.

Probl ens of application arise in insurance cases about
whi ch neither side has ever thought. And in those cases, if the
policy | anguage is unclear, the answer is not automatically to
i nclude or exclude but instead to use the "construe against”
canon to help choose anmpbng reasonabl e readings. Taking this
policy as a whole, only the conventional reading of the term

"advertising" is reasonable, even if it too is blurred at the

edges.

On appeal, EKCO says briefly that it did advertise the
Royale in the conventional sense as well: it depicted its
teapot, for exanple, in a printed brochure and in its 1997

annual report. But here EKCO has shifted ground as to just what
it regards as the "nisappropriation” charged by Chantal and
ignored the policy requirenment that the defined offense--here,
al l egedly m sappropriation of advertising ideas or style of
doi ng business--be "commtted in the course of advertising
[ EKCO s] goods . . . ." Put differently, there nust be sone
causal connection running from the offense through the

advertising to the injury.*

“Bank of the West v. Superior Court of Contra Costa County,
833 P.2d 545, 558-59 (Cal. 1992) (en banc) (collecting cases);
Lazzara Ol Co. v. Colunmbia Cas. Co., 683 F. Supp. 777, 780
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Not hing in the Chantal conplaint suggests that it was
concerned with EKCO s design of its brochures or annual reports
or that the graphics or typography were invented by or borrowed
from Chantal. The m sappropriation offenses charged by Chant al
in its conplaint were the physical reproduction and sale of a
| ook-ali ke teapot by EKCO. That physical reproduction and sale
were not done "in the course of" making brochures or annual
reports. The latter is advertising, to be sure, but not where
t he of fenses charged by Chantal occurred.

In 1998--after the events in this case--the insurer
organi zation that drafts standard form | anguage for insurers to
use altered the provisions that relate to advertising injury.

See generally In re Ins. Antitrust Litig., 938 F.2d 919 (9th

Cir. 1991). The new | anguage (which Travelers may or may not
have adopted) does provide coverage for infringement of trade
dress in "your advertisenent” as well as copyright violation or
nm sappropriation in advertising;, but the changed | anguage al so

expressly defines "advertisement” as "a notice that is broadcast

(MD. Fla. 1988), aff'd, 868 F.2d 1274 (11th Cir. 1989); A.
Meyers & Sons Corp. v. Zurich Am Ins. Goup, 545 N. E. 2d 1206,
1209 (N. Y. 1989). But see John Deere Ins. Co. v. Shanrock
| ndus., Inc., 696 F. Supp. 434, 440 (D. M nn. 1988), aff'd, 929
F.2d 413 (8th Cir. 1991).
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or published to the general public or specific market segnents
about your good, products, or services . . . ."®

EKCO nmentions this 1998 change, suggesting that the
narrowed definition contrasts with the prior |anguage. Were a
defendant in a trip-and-fall case nakes expensive repairs to the
prem ses before trial, it my or my not (depending on
ci rcunmst ances) be reasonable to infer that the defendant thought
the prior state of the prem ses unsafe (although doubt about the
strength of this inference is one reason why such evidence may
be barred, see Fed. R Evid. 407 & advisory commttee's notes.)
But expression can al ways be nmade cl earer and to change | anguage
in a policy is sinply a precaution against recurrent
nm sunder st andi ng.

We have not discussed the case law at any |ength
because there are no New Hanmpshire cases directly in point and

those fromother courts are divided.® It is true that the two

S nsurance Service Ofice, I nc., Conmmer ci al Gener al
Liability Coverage Form (1999) CG 00 01 07 98, 8 5, reprinted in
1 International Risk Mnagenent Institute, Inc., Comercial

Liability Insurance, |V.T.150 (Supp. 2001)

®Conpare Bay Elec. Supply, Inc. v. Travelers Lloyds Ins.
Co., 61 F. Supp. 2d 611, 617 (S.D. Tex. 1999), and Am_
Enpl oyers' Ins. Co. v. DelLorne Publ'g. Co., 72 F. Supp. 2d 64,
75-76 (D. Me. 1999), with Callas, 193 F.3d at 952, and Advance
Watch, 99 F.3d at 802-07. The only New Hanpshire Suprene Court
case we could find construing the advertising injury provisions
is not directly in point, although it did not adopt a
particul arly generous reading. First Bank & Trust Co. v. New
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circuit courts construing such policies favor Travelers, see
note 1, above, but their reasoning is different from our own.
In particular, the Sixth Circuit's categorical approach in Sho
Lodge, 168 F.3d at 260, m ght seemto exclude any possibility of
advertising injury based on a trademark or trade dress
vi ol ati on. By contrast, we can ourselves inmagine a possible
claimif, in the course of a published advertisenment, a rival's
trademar ked i nsignia were m sappropri ated.

There are a host of difficult questions that the

policy, at least in its present form could present. What
happens when there is conventional advertising in an
unconventional nmedium (e.g., an advertisenent for sone other

product on t-shirts or ballpoint pens); and how should one
analyze a claim directed to the appearance of a pirated
trademark depicted in a newspaper advertisenment where the harm
flows directly fromthe publication? Such variations, however,
need not be addressed in order to resolve the present case.

The motion to dism ss EKCO Housewares is granted, and
the judgnment of the district court is reversed and the case
remanded for further proceedings consistent with this opinion.
That our own view differs fromthe very thoughtful opinion of

the district judge in this case nerely underscores that the

Hanpshire Ins. Goup, 469 A 2d 1367 (N H 1983).
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issue is a difficult one, which we are obliged to decide de

novo.

It is so ordered.
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